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1,

Challenge against acgency's award of
fiscal year 1982 nmicroform library
services requirements on sole-~source
basis is actually a challenge againet
pace at which the agency is takinu
steps to competitively procure the
required services., The record shows
that because the agency's prior fiscal
yeayr contract was about to expire and
there woul? be a significant disyup-
tion of serxvices, the agency tompo-
rarily extended the centract until a
competitive solicitation could be
issued., In view of magnitude of agency
requirements, GAO connludes that agency
neceded time fo develop exacht technical
specifications for a solicitation which
would fulfill the precise needs of all
of the agency's field activities.

while it is the policy of the Small
Busiiness act, 15 U.,8,C. § 631, et seq.
(1976), to award a fair portion of
Government. contracts to small business
concexnge, there is nothing in the act
or implementang regulations that man-
dates this particular procurement bhe
set aside foy small businesses,

Protests against agency awards of
contracts for nicroform library services
in fiscal yecars prior to 1982 are untinely
and not for consideration on the merxits by
GAO,
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Information Marketing, Inz, (INT), protests the
avard by the Defense Logisties Agency (DiLA) of con-
tract No, DLA0OG-B82-F-1000 to Information Hapdling
services (INS), The contract was avarded on a sole-
source bhasis to IlI8 for services involving the storage
and retrieval of technical information in mic¢roform
libraries,

IMY raises the following grounds of protest:

(1) DLA awarded the entire fiscal year 1982
microform informakion systems requirements to IHS
without giving TMI a fair opportunity to cowpete
for those requirements;

(2) DLA violated Federal Property Hanagoment
Regulation (FPMR) 101-26~408 because il avarded at
other than the lowest price available;

(3) DLA violated the 8Small Business Act, as
amended, by failing to overtly seek small business
participation in the prccurement of microfornm
services; and

(4) DLA has systematically denied IMI the
opportunity to compete for the Agency's information
storage and retrieval requirements by repeatedly
awvarding contracts to INS for its microform services
regquirements,

Fo) Lhe reasons sct forth below, we deny IMI's
protest in part and dismiss IMI's protest in part.

BACKGROUND

Both IMI and IHS provide microform library
services to the Government. under nonmandatory Federal
supply Schedule contracts with the General Sexrvices
Administration. Essentially, the services offered by
1MI and INS involve the storage and retrieval of tech-
nical information on microfilm. Fox a number of years,
DLA has utilized these types of services as an effi-
cient means of maintaining military specifications
and standards, Government regulations, United States
and international standanrds, and vehdor product
informatinn., Until 1975, cach activity within DLA
individually ordered services it needed., Because a
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substantial price discount could he obtained from INS
for its "visual search microfilm file" (VSMF) if all
the requirements of Headquarters DLA Library and DLA's
fiel¢ activities were combined, DLA in April 1975
centralized its procurement in order to take advantage
of IHS's discount, lowever, the responsibility for
establishing requircincpnts and for determining vhether
THS's VSHF would provide the neecded service remasned
with each individual field activity within DLA,

In 1978, an evaluation of IMI's and IHS's systoems
vas performed by the libraxy and financial personnel
at. Headquarters DL Library to determine whether the
Headquarteyxs DLA Library should continue to use the
services of IHS, As a result of the evaluation, it
was determined that the VSHF services of IHS should
continue to be usced. The requirements cf those
DLA field activities which identified IS as the con-
tractor they wished to use were also included with the
requirenents of Headquarrvers DLA Library.

DLA awarded the microfilm services requirements
of its headquarters library and i1ts ficld activities
to TS in fiscal years 1980 and 1981, 1n September
1981, IMI complained to DLA regarding its lack of
suecess in pol obtaining at least a porticen of DLA's
requirements for microform library senrvices. Recause
of IMI's complaint, DLA decided that a cost comparison
analysis between IMI and IHS should be performed and
that action on fiscal year 1982 requirements should be
postponed until the analysis was compleftied, By letter
dated October 8, 1981, DLA requested information to ke
used in the analysis from both IMI and IHS, The twn
companies submitted information packages a few wecks
later in response to DLA's recquest.,

DLA began to experience difficulties In conducting
its price comparison of IMI's services with those of
INS due primarily to incompatibilities in the two
companies' various service lines which made direct
comparison difficult, Since the fiscal year 1981 order
with IHS was about to expire and there was a likelihood
of a disruption in service, DLA decided to renew its
e¢xisting order with IHS for fiscal yecar 1982 for those
service lines for which IMI did not have a comp#rable
line. As to those service lines which were offered
by both companies, DLA decided Lo seck a 120-day
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extiension of IHS's order during which time the Agency
would issue a competitive solicitation and eventually
make an awara, However, IHsS informed DLA that it
would he unable to accept a 120-day order because such
an order would put IllS in the position of having to
offer all other Government agencies the same opnor-
tunity to place orders for less than 1 year pursuant
tn THS's Federal Supply Schedule contkract with the
General Services Adminisiration, As a compromise,
DLA and THS entered into a written agrecement on
Novembey 25, 1981, in which DLA extended its entire
ordey with IUS for 1 more yecar in return for IHS's
promise to waive any termination fees should DLA
terminate any portion of the extended orxder and
prepare a conmpetitive solicitation for that portion,

DLA notifjed IMI of the extension of IHS's order
by letter dated December 23, 1981. On December 7, 1981,
IMI protested the extension to DLA. Following a
determination by DLA on Deccember 21, 1981, that its
1978 evaluation of IMI and IHS was no longer accurate
and that a centralized competitive solicitation for
all RLA activities was feasible once a thorough tech-
nical evaluation cf hoth cowmpanies' services had been
marde, IMI filed a protest with this Office on
Decembery 23, 1981,

Fiscal Yecar 1982 Requirenents

iy ——

IMI asserts that DLA procrastinated on competi-
tively fulfilling its fiscal year 1982 requirements
until it had created an "artificial emexrgency" and
then renewed its prior orxder with IHS, According
to IMI, DLA is taking many months to plan and execute
what should be a "rvarher simple" competitive procure-
ment., Further, while IN1 acknowledges that DLA has
indicated that it will eventually compete the require-
ment., IMI argues tha® the dclay makes this somewhat
cosmetic because the incumbeni. contractor has a
competitive advantage when a continuing reguirement
is being procured., Thus, INI belicves that INS will
have a significant advantage in any competitive
procurement., especially where such procurement. will
be for only a portion of the fiscal year,
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In response, DLA states that when IMI {.ook
exception in Septembry 1981 to the procurement pro-
cedures for wmicroform library services, il was on the
basis tnat PLA was using as justification for ordering
from IHS a 1978 evaluation which was "out-dated,”" DLA
states that in the process of investigating IMI's
allegations, the contract with IHS expired and it thus
hbecame neccessary to avard to INS on an interim basis
in order to supply DLA's minimum nceds, Since then,
according to DLA, a detailed technical evaluation hy
qualified engineering personnel has bheen performed on
both the IMI and IHS wmicroform systems. This evalua-
tion revealed that INMI could supply some of DLA's
microform sexvices n2eds, Accordingly, DLA indicates
that it will issue a competitive solicitation in May
1982 for those needs for the remainder of fiscal year
1982 which can be fulfilled by both IMI and 118,
Notification of the procurement: was published in the
Lpril 28, 1982, edition of the Commerce Business Daily,

IMT did not decide until September 1981 to
agygress-vely pursue its business with DLA., This was
only 2 months before the Agency's fiscal yecar 198l
order with IHS expired. DLA emphasizes that it has
22 activities vwhich contract for thousands of diverse
conmodities and which administer military service
contracts for weapons systemns, goods and services,
and property disposal. DLA further emphasizes that
it maintains records for more than 600,000 items of
Government-~owned industrial plant equipment and that
it. stores all the Department of hefense technical
information. Therefore, despite IMI's assertion that
the procurcment: by DLA of microform library sexvices
should be relatively simple, we think some time is
necessary in order for DLA to develop exact technical
specifications and issue a compekitive solicitation
for these services that would fulfill the precise neceds
of all of jts activities,

fle note that IMI is also contending that DLA should
not. have contract.ed with INS in view of the "impropriety"
of DLA's past procurement practices i1nvolving microform
library services. However, ve fail to understand how
DLA's actiong under these past procurements affect the
fact, DLA had to temporarily xtead its fiscal year 1981
microform services order with 1S until a centralized
compet.itive solicitation could be developed for some of
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DLA's requirxements in this area, 'The rxecord shows that
had DLA failed to temporarily extend its order with INS,
there was a likelihood of disruption in its microform
library services,

Award at lligher Prices

IMI contends that DLA did not in the past and has
not. as of today purchased microform library services to
fulfill itas needs at the lowesl cost to the Government.,
In support of this contention, IMI provides ue with a
comparative analysis of IHS's contracht prices versus its
prices as indicated on the companiec' curreant Federal
Supply Schedule contracts, INI alleges that it is evi-
denl. from these fiqgures that DLA could have saved a
minimum of $41,410 by coming to IMI for & portion of
its fiscal year 1982 requirements,

Where an agency has made an appropriate determina-
tion justifying purchase from a higher priced supplier
under the Federal Supely Schedule, our Office does not
believe a4 leygal objection to the agency's determipation
is warranted unless the determination is shown to he
unreasonahle., E£ce Quest Electronies, B-193541, Manrch 27,
1979, 79-1 CPD 205. As indicated above, the justifica-
tion used by DLA to purchase from IHS in thn past was
the September 1978 evaluation of IMI versus IHS, Other
than allegations that the 1978 evaluation wvas "factually
flaved" and "analytically biased," IMI has given us no
explanation as to why this technical evaluation was
erroncous. Consequently, we have no basis to conclude
that. even if IMNI's prices are the lowesi.,, DLA should not
have ptrchased its fiscal year 1982 microform library
service requirem2nts from INS.

Small Business Act

., IMI asserts that DLA has failed to address its
responsibilities under khe Small Business Act. IMI
calls our attention to the fact that the act requires
an agency to aid, counsel ard assist small business
concerns., IHMI further points out that the Defense
Acquisition Regulation which implements the Small
Business Act, requires agencies to overtly secek out
qualified small business concerns for participation
in the contracting process and to examine cach acqui-
sit.ion in order to determine the extent to whicn small

r
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businese can partinipate, 1IMI alleqges that DLA has .
failed o comply with the requirements of the Small
Business Act and implementing regulations,

The 8mall Business Act, 15 U,S.C, § 631, ct seq.
(1976), as amended, reflects a national policy of
[u)therlng the interests of small business concerns
and in avardiny a fair portion of Govuuinment contracts
o such concerns. lloweve)y, there is pothing in the
Small Business Act o)r the implementing requlations
which mandates thal. a particular procurement. be set
aside fo)r small husiness., Rather, the decision
whether a procurement is to bhe set aside for small
business generally is within the discretion of the
contracting agency, Instrument Control Service,
B-194503, April 30, 1979, 79-1 CpPD 299, Consequently,
tthis Office is generally reluctant to second-quess an
agency's decisien not. o set aside a procurement for
emall business and has declined to consider protests
against such a decision, Sce Francis & Jackson,
Associates, B-190023, January 31, 1978, 78~1 CPD 79,
and the cases cited therein., We do note, though,
that. IMI alleges that "realistically" there are only
two sources that can fulfill the microform library
services roeguirement.s of DLA, IMI and [HS, a large
business coneern,

Prior Awards

To the extent. that TMI takes exception to orders
that DLA placed with IHS prior to fiscal year 1982,
protests against those orders at this time are clecarly
untimely filed and not for consideration on the murits
under our Bid Protest Procedures, 4 C.F.R, § 21.2
(1981). Sece Cacciamani Bros., B-194434, July 20, 19279,
79-2 CPD 45,

While IM1 did not protest these awards, we point
out. that DLA still had a duty to seek competition,
especially in view of its awareness of the existence
of more than one FSS contract for the items. Relying
for 3 yecars on the 1978 evaluation as a sole-sounrce
justification brings into question how actively DLA
procurcment. personnel sought compeltition.
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Conclusion
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INT's protest is denied in part. and dismissed in
parte.
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